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Dear 8ir: Re: Disposition

We are in receipt of your ¢
reward, together with your letter as
you regarding payment of the reward.

Artiole 1007 of the C do‘h{\Criminal Pracefiire

Epat we \advise

provides:

for the
ol of a felony in this
3tate who 1is eveding ardest, by dausing suech

offer to be publie : ch xenner as he desms
most likely to tro The rewaré
shall be paid D sury to the
person who ) upon a cer-
tifticate of tl : saiting the facts
whieh entitle W R %0 receive it."”

seant atharity, Govermor W. Lee O'Daniel,
red s reward of 3$250,00 "for the
arrest And delivery of \the p£1d unknown person or persona"

(who Hurgéred’Ceprge R. Robertson, Chief Deputy Sheriff of

"to the Sheriff of Lamar County, inaide
the county”. The proolamation ltipulatos

this day™>

ftor, two persona, Buddy Acker snd T. R,
Fowler, Jr., sought as the alleged nurderers of Robertson,
were apprshended and delivered into the hands of the Sherirr
of Lemay Oounty‘ Texas. The it appears that this de-
livery was not “inside the jall 4oor of Lamar County”, we

‘- _
' "

-

CAMMUTHCATION 1S TO BE CONBTRUED AS A DEPARTMENTAL OFIMION UNLESS APPROVED BY THE ATTORNEY GENFLRAL OR FIRST A%SISTANT



"~ -

Mr. Tom Wheat, Page 2

think the oiroumstanses precluded a literal oomplianee with
condition of the offer. It appears that delivery of the twe
fugitives was actually made to the Sheriff of Lamar County--
but that, by reeson of his fear that mod violsnce might oo~
our if the fugitives were returned to Lamar County, the
Sheriff took the prisoners to Dulles County for safekeeping.
There was, in our opinion, a substantial compliance with
this oondition.

It does not appear from the file that Acker and

Fowler have besn oconvisted of the murder of Robertson. You
advise that both are in the penitentiary. It does not fol-
low, necessarily, that thay were incerocerated pursuant to
their conviction for the murder of Robertson., It must ap~
pear with eerteinty that they have been convicied of that
murder-~else, as pointed out in our opinion No. 0-3087, the
oondition upon which the reward is pesyable has not been met.

Ans that your iavestigation eenfirms yeur
surnise that the Insareerstion of Aoker and Fowler in the
penitentiary is pursuant to a sénvietion for the murder of
Robertason, the question then 1s presented: Has the reward
been earned; if so, by whom, and in what amounts to each?

At the outset, it appearsz conclusively that the
persons participating in the arrest of Acker were not par-
ticipants in the arrest of Fowler, and vicewrsa. GCommse~-
quently neither set of claimants, alone, satimsfied the ocon-
ditions of the reward, Upoza prinociples announced by author-
ities horeinafter to de oited, thersfore, a case is presented
for equitable apportionment of the total amount of the reward
offered betwesn those participating in the arrest of Acker
end those participating in the errest of Fowler. {ince there
is nothing to suggest any possidbility of disparity in the
value of the respeotive services (und wa can oconceive of
none) the oase appears an apt one for the application of
the principle "Equality is equity". Henee, in our opinion,
the reward should be paid $125,00 to the apprehenders or
Acker and $125.00 to the apprehenders of Fowler.

In determining the question of who is entitled to
the reward for arresting eash fugitive, and, if more than
one is entitled to shwre in the reward for one fugitive, how
much should be awarded t0 eaeh person 30 entitled, a more
diffioult problem is prdiented. However, we are not without
authority in the reprorted decisions announoing the rules by
which the problem may be solved.
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A prel question is readily decided. Im
the arrest of sach tive pease officers participated.
Ordinarily such officers may not be paid rewards for serv-
ices rendered in line of duty, upon grounds of publio
polioy. Eenocs it frequently beoomes necessary to deter-
mine, when such officers claim rewards, whether the asts
performed and constituting the basis for the claim were
within or without the scops of their official duties. HNot
80 here, however, for this reward was offersd by the Gover-
nor under statutory aushority, snd the proclamstion dia
not exoclude peace officers aocting in the discharge of their
duty from the olass of persons who might earn the reward
by performing the required service. Under the established
exception to the gsneral rule, that an officer may receive
a reward offered under legislative authority, though be
performs the services required in line of duty, unless by
the terms of the offer he is exscluded froam the class of

ersons who may aesept 1t, it bescmes unneeessary in shis
nstanes %0 determine Ih.‘hcr the ofTieers invelved were
aoting in line of duty, (Bee our opimion No. 0-1622 gad
authorities there oited--copy of which is attached.)

The following authorities will bs helpful in de-
termining the gquestions remaining to be disocussed:

Where rodbers were deing pursued by parties work-
ing independenily of eash other, one who first saw robders
and in attempting to effect tholr sapture 4arove them into
the hands of others;, it being slear that dut for his pur-
suit they would not have been ocaptured in thet place and
manner, held entitled to share in reward offered for cap-
ture and conviotion of robbers, Cotton v, Downs, (irk.)

271 S. W. 340,

One who furnished information whioh led to the
oapture of prisoners is entitled to an equitable portion of
the reward offered for the ompture of the prisoners, though
not aoting astively in coneert with those who actuaily oap~

tured the priscners. Usgtills County v. Estes, et al, 208

Pao. 761,

"Where the servises requested in an offer of re-
ward are of & sharaster and are made under siroumstances
that require or permit the occoperation of numsrous indi-
viduals for the socomplishment of the desired reault, se-
veral persons by ooncerted aoction may Jjoln in performing

.-’8‘
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services whereby Shat result is obtained, and thus deeome
entitled t0 the reward, in which case the reward ia to bde
divided mmong them acoording to the relative value of their
sorvices, 34 Cyo. 1750; 23 R.C.L. 1133; Flkhorn Velley
Lodge v. Hudson, 59 Nedb, 672, 81 N. . 859; Janvrin v. Towm
of Fxeter, 48 N,H. 83, 2 Am. Rep. 185; Fargo v. aArthur, 43
HOVI. Pr.o- (N.Yo) 193.

"The evidenoe establishes thet, with the exception
of Rteiner, the claimants to whom the oirouit oourt made
awards asted in oconocerts in effecting the capture of Hart and
Owen. The aots of sach contributed in somne aporeciadle mea-
sure in bringing about the desired result, and the aocts of
&l of them tomether produced that resulc, thereby entitling
each to participats in the reward.

"The olaiment “telner did .ot sct in concert with
the others who effected the capture of the fugitives, He
rfurnished the pursuers with the first authentio information
they had obtained coneerning the whereabouts of the fugi-
tives, but he 414 not teke up the pursuit. T“teliner performed
the initisl set or service in the series of acte perforrmed
whioch led immediately to the capture of iart and Oven. . . .
Thet information contributed proximetely to the capture of
Hart and Owen. “teiner has & persuasive olaim unon those to
whom he gave the information to a portion of the reward, which
in equity snd good sonscience should be recogniged,

*There are cases holding thet, where the efforts
of several claimsnts who 418 not aot in oonoert oontributed
to produce the desired result, the reward In a proper case
will be apportioned equitadbly arong them, 23 N.C.L. 1133;
Bloonfieid v. Maloney, 176 illeh. 548, 142 i.”/. 785, Ann. Cas,
1915 B662, and note; kinn v, Bank, 117 'is, 537, 95 ., 969,
$9 Am, "t. Hep. 1012,

“The funds are in court ané ell parties are before
the oourt. %ithout sdopting the dootrine of the authorities
last ocited for anplication in all ceses, we hold thet “teiner
i{s entitled to an equitable portion of the rewards,

"The apportionment made by the eirouit court takes
into oconsideration the relative valuo of the services of the
respective elaimants, and we think awards to eaoh the share
to which he 18 equitadly entitled.” Idem.
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See also {X¥.),
277 So'. .,‘ L AR A, - ; ,
v, Nurnane, 3 ‘ lkhorn odge v,
Budson, (Neb.) 81 N.¥W. 859.

The principles upon which the above decislonc are
predicsted are recognized by the Texan courts. In the oase

of Tobin v, MoComb, 156 £.W. 237, the “en Antonlo Court of
civiY Ibpoffl ll%ﬁ:

"It is settled, as stated above, that a number of
persons, either working together or separately, may render
servioes of such a nature, and so comply with the terms of
the offer, &s to entitle them each meperately or all jointly
to share in the reward, Vhen the evidence shows that no cne
of the claimants fully met the requirements of the offer of
reward, but that thelr eofforts ocombined fully complied with
its terms, though they were working separately and even with-
out knowledge of eash other they may receive a division of
the reward in proportion to their services. What services
were rendered and what propartion of the reward each should
recelve ares questions for the jury to determine from the evi-
dence under appropriate charges from the court. (Citing
authorities)",

Questions of faot and matters !lnvolving the exer-
cise of judgment and disoretion ocannot be declded by this
Department. These ars matters whieh address themselves ex-
olusively to the offisial or department vested with the au-
thority by law to determine them~--in this inrtance, the
Governor. Henoe we express no opinion as to the oredibility
of witnesses testifying by affidavit in su-port of these
claime, we do not attempt to rescive conflicts in their
staterents, end we 4o not express any opinion &2 to the
relative value of mervices rendered, upon which ammortion-
rent of the reward will be made,

Frorn the evidence submitted, it appears that the
apprehension of the fugitive Aoker ocourred as follows:

On the llth of Ostober, 1940, in Tan Jaeinto
County, Texas, Joe H. Wilson, having seen two men
in the weods near his homs who he believed to de
the tives Aoker amd Fowler, notiried, through
his father R, A, Wilson, “heriff Fogue of "an

¥



Mr. Tom Wheat, Page §

Jacinto County, volunteering to lead the officers
to the place where he had seen Acker and Powler.
Sherifr? Hogus called the Bheriff of Walker County
for assistanes. At a point near the hiding place
of the fugitives, the following men assemdled:
Theriff J. C, Hogue, Jr., end his deputies Dovie
Johnson, J. ', Morrinon, and G. C, Yoodrufr;

Floyd Farris, Constable, Preoinot 1, "'alker County,
Texas; 4. F. Harrington, Cog “ergeant, 'ynne “tate
Prison Farm; V. G, MoConnel, Chlief Deputy Therifr,
Walker County; and Joe R. Wilson. ¥i1son was sent
rfor by “herirr Hogue to lead the searchers to the
Place where he had seen Acker and Powler; Parris.
was asked by togue to Jaln them in the mearch.

- By mutual agresment, the men divided into
two groups, one group to work up one banx of the
oreek asnd the other the opposite bank, toward
the place where Wilson had discovered the fugl-
tives. They flushed Acker und Fowler; Yowler
encaped; Acker was saptured, It seems one mem~

" ber of the posse held a gun on Asker; another
searched him; amother put the handouffs on him;
perhaps still another formally placed him under
arrest. The evidence as to this phase is oon-
flieting, but in the view we take of the matter,
the oconfliot on thls point 1s immaterial,

The evidenoce elearly indicates that Jos R, Wilsom
furnished information whieh led direstly to the ocapture of
Acker; that he likewise was an sotive partiocipant in the
group of men by whom the aotual apprehension was effected.,
The evidence likewise olearly reflects that, by mutual sgree-
r.ent, oxpress or tacit, all the men participating as members
of the posme were ongnfod in e oconcerted action, in a Jjoint
enterprise having for its purpose the tracking down and ar-
rest of Acker and Fowler,

This bdeing the ocase, it 1s immaterial thet one of
the group effected the actual physical apprehension of Aoker.
His aot in that reapeoct 1ls the amoct of all the parties to the
congerted action or joint enterprise, and does not confer
upon him a right to the reward %0 the sxclusion of the others.
All are entitled to share in the reward, and under the oircum-
stances detalled 1t would seer. that differences, if any, in
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the relative value of the services rendered by all save
Wilson are 30 slight as to be immaterial on the question
of apportionment., Wilson, howsver, not only participated
es a member of the posse msaking the =otual arrest, but fur-
nished the original information which proximetely led to
the arrest. “hether, by virtue of this fect, "ilson's serv-
ices wers of greater relative value, s0 thet he should re-
ceive a larger proportion of the rewerd, and, if so, the
anmount by whioh his portion should exceed thet awarded to
the others, present questions of feot which the Governor,
not this Department, has sxolusive authority to decide,

¥Yrom the evidence bdefore us, it appears that the
arrest of Fowler ococourred substantially as follows:

At 2 a.m. Funday, Ooctoder 13th, 1940, Lawrence
Novakoski of New Waverly, Walker County, Texas, while help-
ing barbscue meat for s ochuroh picnio, saw a stranger loiter-
ing ia the shadows, The stranger ssked him for a light and
while extending the end of his burning cigarette foy that
purpose Nevakeski resognized, in the glare of the oigaretts,
the faog of the strenger as that of Fowler &s it appeared
in a rebdent newspaper photograph which he hed seen. Nova-
koski sought the looal deputy sherifs ¥/, Bell, and told him
of sesing Fowler, Bell searohed and 414 not find Fowler;
Novekoski told him Yowler had gone down the Missouri Pecirfio
traoks toward Willis, snd took Bell in his ocer two miles
down the treok toward Willis, whers Bell got out, walked
down tracks toward New Waverley, met and nrroato& Fowler,
returned with him to New Waverley, loaded him into Novekoski's
oar, and Novakoskil took them to Huntsville, whers Yowler was
placed in scounty Jail to await arrival of the Therifr of
Lamar County. -

The foregoing is Novakoski's version, whioh ia sup~
ported by the arfidavit of Toney Gregory.

The version of %, Bell 1s as follows:

Bell seys & of boys came to him and told him
there was a "suspigious oﬁ*ruotor" fiear the ohurch and that
they last saw him go in the direotion of the gin; Bell asked
them %0 go show him the person and they refused; Bell went
and searched and sowld not finé the person; ssw some more
people and they told him they saw a person walking on the
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railroad track; at the request of Bell one of the parties
carried him in his oar down road two miles; Bell got out,
acked the others to go with him, they refused; Bell walked
down rallroad track, arrested Xowler, brought him to New
Waverley; there "obtained s car and driver"™ and delivered
Fowler to Jeil at Huntsville to awalt "heriff of Lamar
County.

It thus appears that there is no dispute in the
evidence that Bell alone effeoted the physical t&k ing of
Jowler. The only doubt raised is as to Novakoski's conneo-
tion with the transaoction. If Novakoski's statexsnt ias oor-
rect, it appears that he recognized Fowler and communiested
his information to Bell, a deputy sheriff, with the intent
to cause Yowler's arrest; that he furnished Bell assistance
by way of further information and otherwise, dut not to the
point of participating in the actual search, with its attend-
ant physieasl risk. If Novakoski's statement be true, it
seems glear that his informatidn thus commumnieated proxi-
mately ssused the aryest by Bell and he is entitled to share
in the rewerd to the sxtent of the proportionate value of
the serviees sontributed dy him toward the spprehension of
Fowler, Kovakoski's fallure to participate with Bell in
the aotual search does not defeat his cleim to & part of the
reward, but is a oiroumstance to be oonsidered by the Gover~
nor in determining the equitadble proportion to which he is
entitled,

On the other hand, while Bell's statement is not
Tlatly ocontradictory of Nowvakoski's, it is, though general
in its statements, of such a nature as to cast doubt upon
the authentiolty of the statementas made by liovakocaki., DBell
does not mention Novakoskl, but e group of bdoys; eeg oormuni-
oating to hin, not an ldentifiocation of Fowler, but e mere
suggestion of the presence of & "susplolious oharacter” at
the church; Bell speaks of "soms rore people"--not the boys--
as advising him that the fugitive had gone down the rallroad
tracks; he does not sven 1dentify Novakoaki es the driver or
owner of the oar whiesh took him down the tracks, or hauled
him end the prisoner to luntsville, _

The question of Novakoski's participation, the
nature and exteat thereof, is & pure queztion of fast, whieh
this Department cannot solve, To assist the Governer in
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deternining it, we might suzgest thet Bell be celled upon
for a more detailed statement undsr oath; and thas doth he
and Novakoski de asked to Bubmit sush further supporting
evidence a8 may be avallable to them, from other witneasses,

Finally,ws oca2ll your attention to the fact that
the statute provides for the payment of the rewsrd "upon the
certificate of the Governor reciting the facts whioh entitle
such person to0 receive it". It would seem, therefore, thst
the finding of the Covernor upon the feots, and his deocision
a8 to apportiomment of the reward, is conelusive. State v,
Dinkins, 77 Mies, 874, 27 So. 832, where, in sn aotion against
the “tate to recover a reward offered by the Governor, the
ocourt sald: "The offering of rewards and the payment of them
are matters entrusted solely to the disoretion of the Governor®
and his action "cannot de coersced, nor can the effect of his
refusal to act be evaded by an appliocation to the judieclal
department of the goverament®™.

We resturn your fils herewith,
Yours very truly
APPROVFD NOV 26, 1941 . ATTORNFY GFNTRAL OF TEXAS
{signed) Grover Sellers

FIRST ASSISTANT By (signed)
ATTORRFY OGENERAL R, ¥, Fairehila
. - Assistant

RWF:mp

APPROVED
OPINION
COMMITTEE
BY B. W, B,
CRATRMAX



